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■Bob Smith, CTIA 
Dear ^ob, 

It was kind of you to take the time for your note of the 2 nd* I read it in some 
haste earlier today while awaiting a meeting with our wretched County Commissioners, from 
which I've ju3t come. It was a miserable business that has left me rather upset. If I 
seem to miss some of your points, I trust you may be able to understand that the fresh- 
ness of this unpleasant encounter is somewhat distractingo 

Let me also explain that as of now I have not taken the time for a careful reading 
of the decision. I had skimmed parts of it with dim before we met you x hurnday, reread 
the last page of the dissent to be usre Danaher was as incredibly enti-democratic as I 
had felt on first reading, fthd got and stayed busy with other things. It wa 3 an is my 
intent to go over it carefully before Bud and Him and I discuss next steps. If I give it 
this careful reading now, by the time I want to draw upon it, it will no longer be clear 
in my mind. I see no point in endless readings and re-readings when there is so much for 
which I can't find time. 

We all misread Danaher. I doubt if any of us misread him more than I did. I'd very 
much like to be able to read his questions at the hearing in the light of his opinion 
because at that time what he was asking seemed inconsistent with his opinion. However, 
inthinking it over I can visualize intentions other than I read into them at the time of 
the hearing, intentions consistent with the opinion and with trust in the Government's 
writte and spoken word. 

Jim and I did discuss the seeming narrowness of the majority view, but not in detail. 

I presume but do not know that what was ignored is not foreclosed. I have a feeling - 
and it is only a feeling - that some of the judges are more upset with the government 
in these cases than shows<> In Apsin, as I recall, the judge went far afield, or perhaps 
it would be better to say farthur than necessary, to be specific on the point here in 
question. He could have content himself with saying only that h<^ found a legitimate law- 
enforcement purpose, -fte went much farthur and gave a judicial interpretation of the 
exemption that could not be more in point in this case. I think the Court of Appeals 
majority is carrying this narrow issue farthur. If I feel that the decision in my case 
Is an excellent one, despite your apprehensions, I think in combination with that of 
Aspin it is even more important for free Information. 

It i3 always good to have devil's advocacy, {t is one of things Inhave always 
spugfat. There is only one of my books that I did not subject to this and then only 
because time did not permit it. So, I welcome your cautions and views. I'll go over 
them again prior to a meeting with B u d and Jim, at whatever time they elect. 

My own biew i3 that Jim did a first-rate job in the papers of the appeal. If as I 
expect- and I think Jim also does- the Government will feel other than you seem to 
indicate you do and instead of returning to the court below goes immediately to the 
Supreme Court, I believe all of that fine assembling of the relevant will be in the 
record before the Supreme Court, whether or not it was mentioned by the Court oi Appeals. 

And here a very simple but perfect thing that Bud did will be, I think and hope, will 
be very important. you have forgotten this, tliink further based on it and the 
decision. Bud said before Sirica that for the law-omfforcement exemption to be invoked 
there must be a law— enforcement purpose. So, what law was being enforced? It is precisely 
because there was and cpuld have been no such law-enforcement purpose that I went for 
the spectro, and I gace Bud Hoover 3 testimony ofi this to make it binding. In response 
to Bud's very good question, all- the Government could say wa 3 tliat when a President 
is killed, there has to be some law, human or natural. I think this was not lost upon 
tno qiajority in the court of appeals. When Aspin says there has to be a specific law 
being enforced, whichji of course, is what the law says very clearly, and now we have tain 
decision, I believe that Bud's simple question that got right to the nitty-gritty gives 
us the controlling factor absent corruption or dishonesty of political determinations. 

If these kinds of considerations are going to prevail, no course of action can overcome them* 



The foregoing is but an encapsulation. With it in mind I'd like you to reread 
footnote five and the Williams affidavit* I think it is on page 9* Then reread the 
Williams affidavit* I soroed in on that immediately because it is almost precisely what 
I had expected, Whore my estimate was wrong lies in the signature only* I had told Bud 
this is what they would do based on the Jevons affidavit, of which I had a separate copy 
for him. If that is not perjury, it is very close to it* 

I would appreciate your thinking on this combination and whatever esle you consider 
relevant* I think any of it that you'd put in writing may be of value at some time in 
the future* I should have made a carbon of thi3 for Jim but forgot to, so I hope you'll 
show it to him, please* And I'd appreciate it if you give him a copy of your note to 
me and any further thoughts you may have, thus he can have a record of everybody's ideas* 

In our situation, the negative ones can be most important* If you disagree with wliat I 
am suggesting, it is more important for im to know tliat them if you agree* 

My ov.n view, from the first, was that this decision would be an awkward and difficult 
one for the panel because it is, essentially, a political decision, a political inter- 
pretation* I felt and told Jim long ago that tliis would take more than the usual time 
if for no other rwacon because the majority would want to measure its words and be certain 
of its position* I was also confident 1 would prevail, possibly because despite long 
experience I retain nw basic faith few lawyers I have met seem to share* 

Initially Bud visualized one enormous, all-encompassing suit. It did much worksx 
to prepare for it only to find it and the cost wasted when he changed his mind* However, 
he could not have been more right to change his mind. And I think he could not have been 
more right than he was to select the spectro of all the possibilities for the first 
suit of tliis kind by any of hs. His judgement could not have been better* There may be 
others tliat are as viable, perhaps even more so as a matter of law, but lav; is not the 
only factor* We never discussed the basis for his judgement, but I was ana remain absolutely 
without question about it3 soundness* I think it has bee vindicated to this point and 
I can't think I can later change my mind on it* Some time ago he offered to press some 
of the others, but I decided against it in part because of the overtones you orchestrate* 

The politics is not a3 good, to give you but one of may considerations* I think Bud felt 
at the outset that the controlling factor would be what the majority decision siesed upon* 

I know it was my own view, henqe I showed him Jevons affidavit. On this, with any kind 
of honesty from now on, we can t fail* The issue is narrow, yet all the other factors 
that aro relevant *im dealt with in the papers he drafted and filed* So, we are alive 
on all counts and the ^upreme Court will be hard, put to homes' tlv reverse the court of 
gppeals* I think this also was in that court's mind, as it was in Danahor's* If I am 
wrong, the Danaher's dissent is merely irrational* I think he was giving what he could 
to the Supreme Court* That he gave it nothing from the law or the record 13 encouraging 
to me, and tliat he made a boon of prior restraint in so doing puts in in sharp outline* 

I think he did it so excessively tliat his own likely supporters on the Ciurt will not be 
happy with hi3 emotion* 

I think you have taken too naarow a view of. wliat was before the court of appeals* 

They could not order the court below or Justice to give me what I asked for. From the 
hasty and incomplete reading I can't recall anything in Jim's brief they foreclosed* 

So, I disagree with your interpretation tliat it is not an affirmative for disclosure* 
x t is the most affirmative order for disclosure they could reach, putting the court 
below in the position of having to find a real law-enforcement purpose and Justice in 
the position of having to cite a law* What will make this more interesting ±3 the 
public posture Sirica struck in the WG easel 

Maybe I am wrong, but I think that in oontexfefcth^ wording of this decision about 
a showing of harm advances our side much* It has to be read more carefully than 1 have 
read it, but this was my impression* I think others will use this language as we need not* 
yiu cite footnote 3* I suggest you reread it and remember that if we did not 
undertake to prove it, the information was given to others* Think also if what this 
means in other cases in the future. x t is good, not bad, because it does impose an 
affirmative obligation and they say "this court need not resolve" in this case* 



on ui beli ® Ve + i in cited American Mail, and I think that is the controlling decision 
on the point ot any use. For the future, that is very g00 d, I think. 

fou^inay turn out to be right in your interpretation of the final paragrpali of 1 1 
and tne iootnote, but x disagree, ead it with care. It all hinges on a wifgle thing- 

PUrP ° 3e ’ ,^ th ° Ut Tmt this ™ 3 only that the court of apuefls w2 
fooSoL ? f C ° VerM ‘ *° critlG1GE of it for its decision. Wow conside?' this with 
footnote 5 and see n you can t see an entirely different thought in the minds of the 
mjoripy. This i ocues even mo?e on th Williams affidavit that I tinnk is^ fact 2 
not m law perjury and subornation of perjury. There can be littlo ,i n „M a t- 

*““ ox- the deception. «hy do yon tiJTtho Sjori^ %£ £*£ fS 

1 am amused by your warning about "wild accusations" when I consider what ha- 
como xrom the CTIA and so many of its individuals. One would be ^ oil tTle ^y 

"wilT r one „ S ® u ° ut to accomplish precisely that. Why you anticipate that IwoSld make 

be helpSl G to t° E®* th ° r6 ±S all » hill S ^ my record to warrant this, it would 

all to ° W XU W ° are none iuuiune * Cdt I have always felt that most of 

3 ?\ I TT Up rather wel1 ln thia aspect. r eraember, for example, all of the 

e* 8 ? ?■*«* ai the otnpidiuio i^tionouL; 3LJSZ 

© have all suTxercd ana by which one credibility of all was undermined. I car think of 
°£ y ° U ° ^ t M y ? U C0Uld *"» 111 IBind * if you have anything in mind. mTtha^s L 
h T °* W - tat 1 wroi;e » no fc 3aid » b y the National Enquirer, which omitted any indication 
0x the omission anu made what appeared contrary to what I'd written. 

soufih^jrlvoifi’ L a ff ee / ith y0U 0U th f " Wild " P art * 1 ** opposed to this and have 
TTfu! 1* „ tbede ^ ee one vm llaa spoken as spontaneously as I liave can. Now 

on the accusation part (and one meaning is "indictment"), I disagree I thir’- tbit -i, 
pt.013.dy ,tot this d.odsioii asks lor. A^u. « r .y d footed %2*i 

T^er 'IT "i Tf 7 f tUally did » is w *iat we now need to document .all over ai-ain. 
th r r possibility of supporting any onu statonont in the './ildiano affidavit!' Often 

^iSSo“2,ifr,T "" "£?*"» ° f diote ' e “ t officiolto. I thinS d to ^ssSX 

. inuerpxeo tlus uecrsion as calling for precisely this proof, of total and intended 
dishonesty and imposition upon the trust of the judges and courts' ffiy^iSTl 

**° ov f E ? nont ha » e . delr/eA 11111:0 us a class io opportunity. I am all for making full and 
responsible use of it, as understated as will permit comprehensibility. In doin'' exactly 
this we will give_a perspective to everything we have all in differed wSa Sxt to S 

fi - rSx^ T't T f er ‘ laln a ^ lorit y in ^wing the distinction I did in my very* 
l o ’ th « Introductlon t0 WHITEWASH. But I tell you and will, if you are so ^ 
disposed, argue with you, tliat basically I am convinced I was then and remain correct 
f v,he many culprits, the worst and most culpable is the FBI, next the staff. This 
decision is an mtitation to lay it on the FBI and the Justice Department. That cun be 
done with surgical care and for tliat I am gun# loo! 

-imrlv a that aave for ono th ing it can bo handled easily and 

dimply, that it will be disposed of in the normal course of events. The ono thin -a ia tho 
vexy end. “ends it again, the graf before the caps and the cays! 

If i don t -0C-Iy re 3en fc the lecture in your close, I also don t rcs^-t t'ic terantation 
to remind you of the biblical injunction about the casting of mtes? W own ^soSs 

Jou r^\5r“assS''t tri< 1 f* ° Ut 8 “ Cea3 to “8* you to add ^ S3 s«cl> admonitions! let 
thL T 1 associate f* tney remain rabid, "o you not realise that 1 have not to 

^fiSen^tfT f S°oK°n w ** PUblic? If 1 tMak tMs dG ^ion is 

T t d for Changing my attitude, as it relates to tlio decision and the conclusion 

I cal T^ed' the'deo t si^n 0 1 * !h dU + G I + .T iVe dons nothii V; except that for wliich you were present. 

to Danahex-'s lotion TholS--!^ “ about three P 00 P le «>d to one I directed attention 

with a mai nr» / x 0 ~ Iflaa0 02 ^ onf) S ^°P on W v&y hoLie f to a junior executive 

T/ith a major sjuid^cated news service and then only to give him a corn/ nada h- nm. m « 

suborfiinatas. 1, had ssr^.d f„ fhelx- oouss.l to S.22 POT s 2 ?h V L2 

maue xo : hiu . n even out local paper there has been no mention, and I f , u t , fl . iond J 
the editor. We are dining together again this coming Saturday. 1 am opposed to oer-onal 

puslxoity, aw*, have to... to,. . voidad I ..ad, 2v, hS « Z 



successful in^nro *? p ® ara ^ loe f except for pav f 0 - , 

with youri. basic “pSloso^^rtS 1 ° thera > ^toSSy^u^® 066,1 mtoi ' lo ^ly un- 
wonder why you do - what your t b U ^ C ^ addrass the words to ff 3001ates * X agree 

could carry tM aSis is la ay wr^Hn* ™ uron e person. iYanklv 

with whom l aminZ Jf 1 ® furrher » lato the a 4 a o? S ° r pUolia appearances ^ y ’ 

^ow, nf there were the m ~ CuUle > and really, T do^i t r 

iSS*** **»* « J&pzzs*' «**« «. SSlJj^****-*. it. 

rational reason to expect » S a , Very d 0od deeds- or a + •, ? c xx without showing whot 

"/r' d “ ° ! StCWS? «« 1 ~ S! s g-- f *- 

» is £i > — “■ "“tout a£ So^^tto *«* taSrS^T 4 

to t<« «,». «* r» « w«« in o„“S S°L ” «“ tind Of vorbi ±. t 

* r “ » io.«or “tout ‘ho SWOta ^SUS^^TS’.'f «*«*« 

W focua'shoS^reiS^ou 011 ^ admonitio “« ^SogrJme 11 j r ° Vide ^-with tapes! 3tardly deed * 
X've taken this tin - \ 4b ° Ut th ® “junction dealiia • With whoru you direct it 

considered and kep^if 1 rea1 ^ d « t*^' 0 

1,1 the -*st 1 have sStS: ^ lriCiLldea ^ose w SX ^°° s ^'be exSin^ 

you ° f -‘to™ ««o o„ uia i “r it i ; as ' *» * «-» youuo, sr fr.™"v?r 

xc - and remind 



Sincerely, 





